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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

[Docket No. FWS–R2–ES–2013–0071; 
4500030113] 

RIN 1018–AY23 

Endangered and Threatened Wildlife 
and Plants; Threatened Status for the 
Northern Mexican Gartersnake and 
Narrow-headed Gartersnake 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Proposed rule. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), propose to 
list the northern Mexican gartersnake 
(Thamnophis eques megalops) and 
narrow-headed gartersnake 
(Thamnophis rufipunctatus) as 
threatened species under the 
Endangered Species Act of 1973, as 
amended (Act). If we finalize this rule 
as proposed, it would extend the Act’s 
protections to these species. The effect 
of this regulation is to conserve northern 
Mexican and narrow-headed 
gartersnakes under the Act. 
DATES: We will accept comments 
received or postmarked on or before 
September 9, 2013. Comments 
submitted electronically using the 
Federal eRulemaking Portal (see 
ADDRESSES section, below) must be 
received by 11:59 p.m. Eastern Time on 
the closing date. We must receive 
requests for public hearings, in writing, 
at the address shown in the FOR FURTHER 
INFORMATION CONTACT section by August 
26, 2013. 
ADDRESSES: You may submit comments 
by one of the following methods: 

(1) Electronically: Go to the Federal 
eRulemaking Portal: http:// 
www.regulations.gov. Search for Docket 
No. FWS–R2–ES–2013–0071, which is 
the docket number for this rulemaking. 
When you locate this document, you 
may submit a comment by clicking on 
‘‘Comment Now!’’ 

(2) By hard copy: Submit by U.S. mail 
or hand-delivery to: Public Comments 
Processing, Attn: FWS–R2–ES–2013– 
0071; Division of Policy and Directives 
Management; U.S. Fish and Wildlife 
Service; 4401 N. Fairfax Drive, MS 
2042–PDM; Arlington, VA 22203. 

We request that you send comments 
only by the methods described above. 
We will post all comments on http:// 
www.regulations.gov. This generally 
means that we will post any personal 
information you provide us (see the 
Information Requested section below for 
more information). 

FOR FURTHER INFORMATION CONTACT: 
Steve Spangle, Field Supervisor, U.S. 
Fish and Wildlife Service, Arizona 
Ecological Services Field Office, 2321 
West Royal Palm Road, Suite 103, 
Phoenix, AZ 85021; telephone: 602– 
242–0210; facsimile: 602–242–2513. If 
you use a telecommunications device 
for the deaf (TDD), call the Federal 
Information Relay Service (FIRS) at 
800–877–8339. 
SUPPLEMENTARY INFORMATION: 

Executive Summary 
Why we need to publish a rule. Under 

the Endangered Species Act (Act), if a 
species is determined to be an 
endangered or threatened species 
throughout all or a significant portion of 
its range, we are required to promptly 
publish a proposal in the Federal 
Register and make a determination on 
our proposal within one year. Listing a 
species as an endangered or threatened 
species can only be completed by 
issuing a rule. Elsewhere in today’s 
Federal Register, we propose to 
designate critical habitat for the 
northern Mexican and narrow-headed 
gartersnakes under the Act. 

This document consists of: 
• A proposed rule to list the northern 

Mexican and narrow-headed 
gartersnakes as threatened species 
throughout their ranges, and 

• A proposed special rule under 
section 4(d) under the Act that outlines 
the prohibitions necessary and 
advisable for the conservation of the 
northern Mexican gartersnake. 

The basis for our action. Under the 
Act, we can determine that a species is 
an endangered or threatened species 
based on any of five factors: (A) The 
present or threatened destruction, 
modification, or curtailment of its 
habitat or range; (B) overutilization for 
commercial, recreational, scientific, or 
educational purposes; (C) disease or 
predation; (D) the inadequacy of 
existing regulatory mechanisms; or (E) 
other natural or manmade factors 
affecting its continued existence. In the 
case of the northern Mexican and 
narrow-headed gartersnakes, we have 
determined that harmful nonnative 
species (spiny-rayed fish, bullfrogs, and 
crayfish), wildfires, and land uses that 
divert, dry up, or significantly pollute 
aquatic habitat have solely or 
collectively affected these gartersnakes, 
and several of their native prey species, 
such that their resiliency, redundancy, 
and representation across their ranges 
have been significantly compromised. 

We will seek peer review. We are 
seeking comments from knowledgeable 
individuals with scientific expertise to 
review our analysis of the best available 

science and application of that science 
and to provide any additional scientific 
information to improve this proposed 
rule. Because we will consider all 
comments and information received 
during the comment period, our final 
determinations may differ from this 
proposal. 

Information Requested 
We intend that any final action 

resulting from this proposed rule will be 
based on the best scientific and 
commercial data available and be as 
accurate and as effective as possible. 
Therefore, we request comments or 
information from other concerned 
governmental agencies, Native 
American tribes, the scientific 
community, industry, or any other 
interested parties concerning this 
proposed rule. We particularly seek 
comments concerning: 

(1) The species’ biology, range, and 
population trends, including: 

(a) Habitat requirements for feeding, 
breeding, and sheltering; 

(b) Genetics and taxonomy; 
(c) Historical and current range, 

including distribution patterns; 
(d) Historical and current population 

levels, and current and projected trends; 
and 

(e) Past and ongoing conservation 
measures for these species, their habitat 
or both. 

(2) The factors that are the basis for 
making a listing determination for these 
species under section 4(a) of the Act (16 
U.S.C. 1531 et seq.), which are: 

(a) The present or threatened 
destruction, modification, or 
curtailment of its habitat or range; 

(b) Overutilization for commercial, 
recreational, scientific, or educational 
purposes; 

(c) Disease or predation; 
(d) The inadequacy of existing 

regulatory mechanisms; or 
(e) Other natural or manmade factors 

affecting its continued existence. 
(3) Biological, commercial trade, or 

other relevant data concerning any 
threats (or lack thereof) to these species 
and existing regulations that may be 
addressing those threats. 

(4) Additional information concerning 
the historical and current status, range, 
distribution, and population size of 
these species, including the locations of 
any additional populations of these 
species. 

(5) Any information on the biological 
or ecological requirements of these 
species, and ongoing conservation 
measures for the species and their 
habitats. 

(6) Any information on the projected 
and reasonably likely impacts of climate 
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change on the northern Mexican 
gartersnake and narrow-headed 
gartersnake. 

Please include sufficient information 
with your submission (such as scientific 
journal articles or other publications) to 
allow us to verify any scientific or 
commercial information you include. 

Please note that submissions merely 
stating support for or opposition to the 
action under consideration without 
providing supporting information, 
although noted, will not be considered 
in making a determination, as section 
4(b)(1)(A) of the Act directs that 
determinations as to whether any 
species is a threatened or endangered 
species must be made ‘‘solely on the 
basis of the best scientific and 
commercial data available.’’ 

You may submit your comments and 
materials concerning this proposed rule 
by one of the methods listed in the 
ADDRESSES section. We request that you 
send comments only by the methods 
described in the ADDRESSES section. 

If you submit information via http:// 
www.regulations.gov, your entire 
submission—including any personal 
identifying information—will be posted 
on the Web site. If your submission is 
made via a hardcopy that includes 
personal identifying information, you 
may request at the top of your document 
that we withhold this information from 
public review. However, we cannot 
guarantee that we will be able to do so. 
We will post all hardcopy submissions 
on http://www.regulations.gov. Please 
include sufficient information with your 
comments to allow us to verify any 
scientific or commercial information 
you include. 

Comments and materials we receive, 
as well as supporting documentation we 
used in preparing this proposed rule, 
will be available for public inspection 
on http://www.regulations.gov, or by 
appointment, during normal business 
hours, at the U.S. Fish and Wildlife 
Service, Arizona Ecological Services 
Field Office (see FOR FURTHER 
INFORMATION CONTACT). 

Previous Federal Actions 
The northern Mexican and narrow- 

headed gartersnakes were placed on the 
list of candidate species as Category 2 
species on September 18, 1985 (50 FR 
37958). Category 2 species were those 
for which existing information indicated 
that listing was possibly appropriate, 
but for which substantial supporting 
biological data to prepare a proposed 
rule were lacking. In the 1996 Candidate 
Notice of Review (February 28, 1996; 61 
FR 7596), the use of Category 2 
candidates was discontinued, and the 
northern Mexican and narrow-headed 

gartersnakes were no longer recognized 
as candidates. 

On December 19, 2003, we received a 
petition from the Center for Biological 
Diversity (‘‘petitioner’’) dated December 
15, 2003, requesting that we list the 
northern Mexican gartersnake as 
threatened or endangered, and that we 
designate critical habitat concurrently 
with the listing. The petition was clearly 
identified as a petition for a listing rule 
and contained the names, signatures, 
and addresses of the requesting parties. 
Included in the petition was supporting 
information regarding the species’ 
taxonomy and ecology, historical and 
current distribution, present status, and 
actual and potential causes of decline. 
We acknowledged the receipt of the 
petition in a letter to the petitioner, 
dated March 1, 2004. In that letter, we 
also advised that, due to funding 
constraints in fiscal year (FY) 2004, we 
would not be able to begin processing 
the petition at that time. 

On May 17, 2005, the petitioner filed 
a complaint for declaratory and 
injunctive relief, challenging our failure 
to issue a 90-day finding for the 
northern Mexican gartersnake in 
response to the petition as required by 
16 U.S.C. 1533(b)(3)(A) and (B). In a 
stipulated settlement agreement, we 
agreed to submit a 90-day finding to the 
Federal Register by December 16, 2005, 
and if substantial, submit a 12-month 
finding to the Federal Register by 
September 15, 2006 (Center for 
Biological Diversity v. Norton, CV–05– 
341–TUC–CKJ (D. Az)). The settlement 
agreement was signed and adopted by 
the District Court of Arizona on August 
2, 2005. 

On December 13, 2005, we made our 
90-day finding that the petition 
presented substantial scientific 
information indicating that listing the 
northern Mexican gartersnake may be 
warranted; the finding and our initiation 
of a status review was published in the 
Federal Register on January 4, 2006 (71 
FR 315). 

On September 26, 2006, we published 
a 12-month finding that listing of the 
northern Mexican gartersnake was not 
warranted because we determined that 
not enough information on the 
subspecies’ status and threats in Mexico 
was known at that time (71 FR 56227). 
On November 17, 2007, the petitioner 
filed a complaint for declaratory and 
injunctive relief pursuant to section 11 
of the Act (16 U.S.C. 1540), seeking to 
set aside the 12-month finding. 
Additionally, a formal opinion was 
issued by the Solicitor of the 
Department of the Interior, ‘‘The 
Meaning of In Danger of Extinction 
Throughout All or a Significant Portion 

of Its Range’’ (U.S. DOI 2007), which 
provides further guidance on how to 
conduct a detailed analysis of whether 
a species is in danger of extinction 
throughout a significant portion of its 
range. In December 2007, the Service 
withdrew the September 26, 2006, 12- 
month finding in order to consider the 
new ‘‘Significant Portion of the Range’’ 
policy. In a stipulated settlement 
agreement with the petitioner, we 
agreed to submit a new 12-month 
finding to the Federal Register by 
November 17, 2008 (Center for 
Biological Diversity v. Kempthorne, CV– 
07–596–TUC–RCCJ (D. Az)). The 
settlement agreement was signed and 
adopted by the District Court of Arizona 
on June 18, 2008. 

On May 28, 2008, we published 
notice (73 FR 30596) of our intent to 
initiate a status review for the northern 
Mexican gartersnake and solicited the 
public for information on the status of, 
and potential threats to, this species. 

On November 25, 2008, we published 
a second 12-month finding that listing 
of the northern Mexican gartersnake was 
warranted but precluded by other listing 
priorities at that time (73 FR 71788). 
The petitioner described three 
potentially listable entities of northern 
Mexican gartersnake for consideration 
by the Service: (1) Listing the U.S. 
population as a distinct population 
segment (DPS); (2) listing the subspecies 
throughout its range in the United States 
and Mexico based on its rangewide 
status; or (3) listing the subspecies 
throughout its range in the United States 
and Mexico based on its status in the 
United States. Because we found that 
listing the northern Mexican gartersnake 
rangewide was warranted, there was no 
need to conduct any further analysis of 
the remaining two options, which are 
smaller geographic entities and are 
subsumed by the rangewide listing. 

Status Assessments for Northern 
Mexican and Narrow-headed 
Gartersnakes 
Background 

Northern Mexican Gartersnake 

Subspecies Description 
The northern Mexican gartersnake 

ranges in color from olive to olive- 
brown or olive-gray with three lighter- 
colored stripes that run the length of the 
body, the middle of which darkens 
towards the tail. It may occur with other 
native gartersnake species and can be 
difficult for people without specific 
expertise to identify. The snake may 
reach a maximum known length of 44 
inches (in) (112 centimeters (cm)). The 
pale yellow to light-tan lateral (side of 
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