BOARD OF SUPERVISORS
COUNTY OF MADERA
MADERA COUNTY GOVERNMENT CENTER
200 WEST FOUKrI-1 STREET 1 MADERA, CALIFORNIA 93637
(559) 675-7700 1 FAX (559) 673-3302 1 TOO (559) 675-8970

June 24, 2013

Public Comments Processing
Attn: Docket No. FWS-R8-ES-2012-0100
Division of Policy and Directives Management
U.S. Fish and Wildlife Service
4401 N. Fairfax Drive, MS 2042-PDM
Arlington, VA 22203
To Whom It May Concern:
Please accept the following comments, information, and recommendations for modification regarding the
Proposed Rule to list the Sierra Nevada Yellow-Legged Frog (SNYLF) and the NOithern Distinct Population
Segment ofthe Mountain Yellow-Legged Frog (MYLF) as endangered species, and the Yosemite Toad (YT) as
a threatened species, as published in the Federal Register / Vol. 78, No. 80/ Thursday, April 25, 2013.
As we mentioned in our previous letter dated June 20'h, we believe a 45-day comment period extension as well
as a public hearing in Madera County are not only warranted, but necessary to ensure fair and accurate
responses. However, since we have not been notified of either, we respectfully submit the following comments.
It is hoped that if anyone comment should prove to contain an enor of understanding on our part, the remaining
comments will be considered valid and useful by U.S. Fish and Wildlife Service (USFWS).
While the public should take advantage of the opportunity to review Proposed Rules for compliance with the
Endangered Species Act, local govenmlents have the additional responsibility for protecting the health, safety,
and welfare of their citizens, including but not limited to protecting the societal and economic impacts of federal
actions. As County Supervisors, we recognize and accept this responsibility and therefore endeavor to address
the proposed federal actions in a thorough and serious manner.
We submit these comments because it is important for the USFWS to recognize and openly disclose the impacts
on the health, safety and welfare of local citizens that result from USFWS actions. While the Endangered
Species Act directs the USFWS and other federal agencies to conserve endangered and tlu'eatened species and
the habitats they depend upon, the National Environment Policy Act (NEP A) also requires the agencies to
honestly and openly disclose adverse, as well as beneficial, effects of agency actions on the human environment.
Numerous other federal laws contain language that requires the USFWS to involve and work in a cooperative
manner with local governments. A federal/local govermnent working relationship that is based upon mutual
respect would add a level of protection for the health, safety, and welfare of the public that is velY much lacking
in the current actions of the USFWS.
Thank you for your attention to our comments.
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Respectfully,

Tom Wheeler, Chairman Pro Tem
Supervisor, District 5

g;J/
Rick Farinelli
Supervisor, District 3

cc:

Honorable Tom McClintock
Honorable Tom Benyhill
Honorable Frank Bigelow
Madera County Board of Supervisors
Jan Knight, Acting Field Supervisor, U.S. Fish and Wildlife
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INTRODUCTION
The Proposed Rule to list the SNYLF, MYLF and YT, published in the Federal Register / Vol. 78, No. 80 /
Thursday, April 25, 2013, page 24473, 1st column, 4th paragraph, states that the U.S. Fish and Wildlife Service's
(USFWS or the Agency) intention is that any final action resulting from the Proposed Rule will be based on the
best scientific and commercial data available and be as accurate and as effective as possible. Also included is a
list of areas of concern that the USFWS particularly seeks comments.

The comments offered here address some of the points in the USFWS list, but also address additional areas
where the proposed federal action adversely impacts the ability oflocal governments to CatTY out their
responsibility to the local citizens. Our comments do not attempt to completely cover all of the information
generated and used by the Agency in their preparation of the Proposed Rule, nor are they intended to be an
exhaustive legal review of the Proposed Rule, but are rather a layman's review that captures the easily identified
and obvious places where the Agency has failed to comply with the law and regulations. These comments
additionally point out where the Agency has not been concise, clear or to the point, as well as where the Agency
has not clearly provided evidence that is meaningful to the average person that supports the analysis or
conclusion that is presented. (40 CFR 1502.1)
It is the intent of these comments to provide information to the USFWS that will lead to cOlTection of errors and
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omissions in the Proposed Rule. These conm1ents also point out where the Agency has not followed National
Environment Policy Act (NEPA) and the Council on Enviromnental Quality (CEQ) (40 CFR, Pmts 1500-1508)
regulations.
COMMENTS: Species Concerns
Comment 1: Proposed Rule enoneously assumes Endangered Species status will in fact preserve the
yellow-legged frog complex species
Statement of Concern: Federal Register (FR) page 24495, 2"d column, paragraph 2 &3; "Sierra infection
Nevada yellow-legged frogs are vulnerable to multiple pathogens, whose effects range from low levels of within
persistent populations to disease-induced extirpation of entire populations. The Bd epidemic has caused
localized extirpations of Sierra Nevada yellow-legged frog populations and associated significant declines in
numbers of individuals. Though Bd was only recently discovered to affect the Sierra Nevada yellow-legged
frog, it appears to infect populations at much higher rates than other diseases. The imminence of this risk to
currently uninfected habitats is immediate, and the potential effects severe. The already realized effects to the
survival of sensitive amphibian life stages in Bd positive areas are well documented. Although some
populations survive the initial Bd wave, survival rates of metamorphs and population viability are markedly
reduced relative to historical (pre-Bd) norms.
The main and interactive effects of these various risk factors have acted to reduce Sierra Nevada yellow-legged
frog populations to a small fi'action of its historical range and reduce population abundances significantly
throughout most of its range. Remaining areas in the southern Sierra Nevada that have yet to be impacted by Bd
are at immediate and severe risk."
Also: FR page 24496, 2"<1 column, last paragraph and 3,<1 column, paragraph 1 & 2; [note language is the same
as above statement page 24495 except for species name1
Discussion: As presented in the above quotes from the Proposed Rule, along with numerous research
documents available to the public, the current Batrachochytrium dendrobatidis (E. dendrobatidis) (Bd)
epidemic that is sweeping the world has and will continue to significat1t1y impact many species of amphibians,
not just the yellow-legged frog complex species. Recent research into the spread of the Bd fungus has shown
that the fungus was present on the keratinous toe scales of wild geese, which suggests waterfowl are potential
enviromnental reservoirs for the Bd fungus.
"Infections with Batrachochytl'iwn dendl'Obatidis (B. dendrobatidis), the causal agent of
chytridiomycosis, have been shown to play an important role in the decline of amphibians worldwide.
Spread of the fungus is poorly understood. Bird movement might possibly contribute to the spread ofB.
dendrobatidis in the enviromnent. Therefore, 397 wild geese in Belgium were screened for pi'esence of
B. dendrobatidis on their toes using real-time quantitative PCR (qPCR). In addition, chemotaxis
towards, adhesion, survival after desiccation and proliferation ofB. dendrobatidis on keratinous toe
scales from waterfowl were examined in vitro. qPCR revealed that 76 geese (15%) were positive for B.
dendrobatidis. Results of the in vitro tests showed that B. dendrobatidis is attracted to the keratinous toes
of aquatic birds on which they can adhere and even proliferate. However, desiccation is poorly tolerated.
This suggests waterfowl are potential enviromnental reservoirs for B. dendrobatidis." (Garmyn A, Van
Rooij P, Pasmans F, Hellebuyck T, Van Den Broeck W, et al.) (2012) Waterfowl: Potential
Enviromnental Reservoirs of the Chytrid Fungus Batrachochytrium dendrobatidis 1

I htlp://www.plosone.orglarticlelinfo%3Adoi%2FI 0.1371 %2Fjollrnal.pone.0035038
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The above information clearly demonstrates that the Bd pathogen is by far the greatest tlneat to the yellowlegged frog complex species, and that the other threats to these species discussed in the Proposed Rule are
rendered almost meaningless by this one eXh'emely lethal organism. While it is understood that the proposal to
list a species must address all tlu'eats to that species, it is not clear why the USFWS would want to spend its
limited resources trying to make these imperiled species survive in a location and setting that will most likely
lead to it becoming extinct.
Clearly the only reasonable measures to preserve these species and guard against them becoming extinct would
be to capture and isolate a representative number of Bd-free individuals of the yellow-legged frog complex
species from any possibility of infection, and to maintain their existence in a protected environment until such
time as either their natural habitat is Bd-free or either the captive individuals or wild population develop
resistance to Bd.
Recommended Modification: Retract the Proposed Rule and suspend further efforts to list the SNYLF and
MYSF complex species until adequate measures are found to manage the spread of the Bd pathogen or to make
the SNYLF and MYLF complex species immune to the Bd pathogen.
Comment 2: Proposed Rule en-oneously addresses non-native trout as a p1'ime cause for decline of
yellow-legged frog complex species
Statement of Concern: FR Page 24485, 2 nd column, 151 paragraph, "In 2004, Vredenburg (2004, p. 7647)
concluded that introduced trout are effective predators on mountain yellow-legged fi'og tadpoles and suggested
that the inh"oduction of trout is the most likely reason for the decline of the mountain yellow-legged frog
complex. This tlu'eat is a significant, prevalent risk to mountain yellow-legged frogs range wide, and it will
persist into the future.
Discussion: This 2004 statement while being the best science of the time, most likely was made without the full
knowledge of the effects of the pathogen Bd having become widespread throughout the yellow-legged frog
complex in Northern California.
There is no doubt that introduced trout; whether they are native or not, are fierce predators of native frog species
and there is no doubt that the historic introduction of h'out in the Sierra Nevada region of Northern California
has contributed to a decline in the yellow-legged frog complex. However, the Proposed Rule fails to adequately
demonstrate that the historic introduction of trout into the Sien'a Nevada region has caused such a decline in the
yellow-legged frog complex population that the species now warrants listing as endangered.
No one can know what the mortality rate on yellow-legged frog complex species would have been if the
population of these species had been at historic levels prior to the introduction of the Bd fungus into the area.
As deadly as this fungus appears to be on some amphibian species there is a high probability that the Bd fungus
could have wiped out a large population of the yellow-legged species just as quickly as it wiped out a smaller
population.
The issue of introduced trout (or other predatory fish) into western river systems is nothing new. This situation
can be documented across most of the western states, if not the entire United States. The effOits to deal with
these well meaning but ecosystem-changing fish introductions have been wide spread and so difficult to safely
implement for such a long time, with very limited results, one would think the cunent biological cOllllllunity
would start to accept the impact of historical fish introductions as something that will never be reversed.
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It is becoming increasingly evident that efforts to remove non-native fish from mountain streams and lakes have
resulted in undesired impacts to non-target organisms and have actually polluted streams with highly toxic
chemicals. The use ofpiscicides in the high-elevation pristine watersheds of the West is much different than
using piscicides in a controlled pond or small lake setting in the Midwest. VelY few if any piscicides have gone
through the rigorous U.S. Environmental Protection Act (EPA) labeling process for use in the high elevation
pristine domestic use watersheds where the concerns for the yellow-legged frogs occur. Currently, the State and
Federal wildlife management agencies have depended upon exceptions to the pesticide labeling rules to use the
cunently available, but not properly tested or licensed piscicides rotenone on federal lands in the West.

The USFWS should take a common sense approach to the issue of predatory fish, based on the long history of
efforts to deal with the introduction of these fish into the mountain lakes and streams of the West. It makes no
sense for the USFWS to try to return to ecological conditions that were present in the late 1800s when it is
impossible to do so. Punishing the current rural citizens ofNOlihern California for illllocent mistakes of the
early settlers of the State will do little to recover the yellow-legged species.
Recommended Modification: Reevaluate scientific basis for consideration of predator fish as a primary cause
for decline of the yellow-legged fi'og complex species and revise Proposed Rule accordingly.
Comment 3: Proposed Rnle causes USFWS to fail of purpose
Ifthe purpose oflisting these species is to save them from extinction, then it would necessarily follow that the
clearest and most imminent tln'eats should be the ones addressed above. However, given that the clearest and
most imminent threat to the three species is the Batrachochytrium dendrobatidis (Bd) fungus, a world-wide
tln'eat to amphibians and not just the species addressed here, and given that Bd has been spreading naturally (i.e.
not because of human influence), it is hard to see how listing and critical habitat designation would accomplish
the rules' purposes. Bd will kill the frogs and toads just as surely if they are listed and their habitat designated
as if they are not listed or their habitat designated.
There are still many aspects of the ecology, epidemiology, and pathogenicity ofBd that remain uncertain2 other
than the sure knowledge that any of the proposed listed species will likely die if they are left in the wild.
Fmthermore, the next clearest and most imminent tln'eat is the stocking of nonnative trout to alpine lakes.
According to the Center for Biological Diversity (CBD), yellow-legged frog species are adapted to highelevation habitats without aquatic predators. Thus, the continued stocking of fish will ensure that the fish will
continue to prey upon tadpoles and juvenile fi·ogs. As long as there are nonnative predator fish, there will be a
constant tln'eat to the stability of the frog and toad populations. According to CBD, scientists predict that the
yellow-legged frog could be extinct within decades just from the predator fish alone).
The purpose ofUSFWS is to "conserve, protect, and enhance fish, wildlife, plants, and their habitats for the
continuing benefit of the American people." USFWS must consider whether listing these species will achieve
its purpose, since until and unless the actual cause for species decline are dealt with, listing will serve only to
mark the species eventual extinction. In diverting time, attention and taxpayer dollars to useless actions that
will not conserve the species, the USFWS fails to meet its own mandates.

2 http://www.piosone.org/a.1icle/info:doiIl0.1371 /journal.pone.0056802 accessed June 21,2013
3 http://www.biologicaldiversity.org/species/amphibians/Sierra_Nevada _lllountain""yellow-iegged_ fi'og/ accessed June 22, 2013
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Advised action: Retract the Proposed Rules to list the fi'ogs and toad, and instead locate and secure
uncontaminated, healthy specimens of frog and toad to raise in captivity until the Bd problem is resolved, either
through human scientific etTort or by the species' developing natural immunity on their own and until nOlmative
species are no longer a threat.
Comment 4: PI'oposed Rule fails to address the possibility of extinction as a natural evolutionary process
Statement of Concem: FR page 24492, 2nd column, paragraph 3; "Exposure to environmental stressors renders
species vulnerable to climate change impacts, either through direct mechanisms (for example, physical
temperature extremes or changes in solar radiation), or indirectly through impacts upon habitat (hydrology; fire
regime; or abundance and distribution of prey, competitors, or predator species). A species' capacity to adapt to
climate change is increased by behavioral plasticity (the ability to modifY behavior to mitigate the impacts of the
stressor), dispersal ability (the ability to relocate to meet shifting conditions), and evolutionary potential (for
example, sh0l1er-lived species with multiple generations have more capacity to adapt through evolution) (Glick
et a1. 2011, pp. 48-49)".
Discussion: More species have gone naturally extinct than currently exist on this planet; in fact it is common
knowledge that an estimated 99 percent of the species that have ever existed are now naturally extinct for
reasons listed above. Species have lifespans, as do individuals. Although the lifespan of species may be
measured in millions of years, the length of a species' lifespan is not a given. Many factors may contribute to
extinction at any time, including inability to respond to evolving diseases.
The Proposed Rule presumes that the yellow-legged frog complex species, which is being driven to extinction
by a naturally evolved and naturally spread disease, should somehow be exempt from the same natural
evolutionary processes that 99 percent of the species that have ever existed on this planet have faced. The
presence of environmental stressors is a normal condition for any species, and viable species adapt and evolve.
The inability of a species to adapt to changing conditions that are not human-caused is not the business of
humans to fix. The USFWS has presumed a need for protection of the yellow-legged frog complex species
through demonstrating the existence of stressors, but has failed to provide data that indicates in any way that the
stressors are anything other than normally occurring.
Recommended Modification: Provide scientific data demonstrating that the decline of the yellow-legged frog
complex species due to Bd pathogen vulnerability is an abnormal evolutionary process. If such data does not
exist, retract the Proposed Rule and suspend further efforts to list the yellow-legged fi'og complex species.
Comment 5: PI'oposed Rule en-oneous\y assumes Endangued Species status will in fact preserve the
Yosemite Toad species
Statement of Concem: FR page 24507, 2nd column, 211d paragraph, "Various diseases are confirmed to be
lethal to Yosemite toads (Green and Kagarise Sherman 2001, pp. 92-103), and recent research has elucidated
the potential role ofBd infection as a threat to Yosemite toad populations (Dodge and Vredenburg 2012, p.I).
These various diseases and infections, in concert with other factors, have likely contributed to the decline of the
Yosemite toad (Kagarise Sherman and Morton 1993, pp. 193- 194), and may continue to pose a risk to the
species (Dodge and Vredenburg 2012, p. I)."
Discussion: The above statement clearly indicates that eff0l1s are being made to keep alive old theories
concerning the cause of the decline of the Yosemite Toad (YT). While the above statement presents the fact
that "recent research has elucidated the potential role ofEd infection as a threat to Yosemite toad populations
(Dodge and Vredenburg 2012, p.l). " the Proposed Rule information quickly returns to a 1993 study to support
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the idea that "various diseases and infections, in concert with other factors, have likely contributed to the
decline of the Yosemite toad (Kagarise Sherman and Morton 1993, pp. 193-194), ". While the 1993 study may
have had some validly in 1993, it is hard to be too concerned with the problems of the past when the realization
of something as deadly as the Bd fungus is now known to occur within the entire YT habitat.
The fact that the only existing definitive study of the affects the Bd fungus has had on the YT shows that "Bd
prevalence and mean infection intensity detected on canorus specimens increased during the 1970s, 1980s and
into the 1990s, providing evidence of chytridiomycosis as a plausible cause in the infamous historic decline of
canorus.", (Dodge and Vredenburg 2012) should be enough of a warning to make the threat of chytridiomycosis
in the YT population a top priority in any listing or recovery effort. It is obvious that all of the other threats to
this species discussed in the Proposed Rule are rendered almost meaningless by this one extremely lethal
organism. While it is understood that the proposal to list a species has to address all threats to the species, it is
not clear why the USFWS would want to spend its limited resources trying to make this imperiled species
survive in a location and setting that will most likely lead to it becoming extinct.
The following is the abstract of the (Dodge and Vredenburg 2012) cited research.
DODGE, CELESTE, M.I *, CATHY BROWN2, AMY LIND2, LUCAS WILKINSON2, KATIE
WILKINSON2, and VANCE T. VREDENBURGl. 1San Francisco State University Depm1ment of
Biology, San Francisco, CA, celeste.m.dodge@gmail.com; 2US Forest Service PSW Research Station
and Sierra Nevada Amphibian Monitoring Program, Berkeley, CA.
The Sad Song of the Yosemite Toad: The Role of a Panzootic Fungus in an Enigmatic Decline
This is the first large scale study of the effects of the amphibian chytrid fungus, Batrachochytrium
dendrobatidis (Bd), on the Yosemite toad (Bufo [Anaxyrus] canorus). Between the years 2004 and 2012,
skin swabs (n = 1,677) were collected from wild canorus individuals across the species range and tested
for Bdpresence and infection load by qPCR techniques. Bdwas found within 23 of27 (85%) of canorus
basins or sampling areas «5km2) where 5 or more skin swabs were collected. Bd prevalence and
infection load were higher on juveniles (prevalence = 22.7% and maximum infection load = 52,902
zoospores) than on adults (prevalence = 8.45% mld maximum infection load = 373 zoospores). Seasonal
variation was found in juvenile infections, which increased exponentially between the months of May
and September. Experimental infections of five canorus toadlets via exposure to a sympatric reservoir
species, Psuedacris regilla, suggest the susceptibility of juvenile canorus to chytridiomycosis at
ecologically realistic doses of Bd. Four weeks of exposures resulted in peak infection on week 7 and
mortality ofthe toadlet with the greatest exposure dose occurred on day 53. During a retrospective qPCR
survey of237 archived canorus museum specimens, Bdwas fn·st detected in 1961, matching the earliest
record of Bd found on a North American amphibian. Bd prevalence and mean infection intensity
detected on canorus specimens increased during the 1970's, 1980's and into the 1990's, providing
evidence of chytridiomycosis as a plausible cause in the infamous historic decline of canorus.
Until adequate measures are found to manage the spread ofthe Bd pathogen or to make the YT immune to the
Bd pathogen, the only reasonable measures to preserve this species and guard against it becoming extinct will be
to identity small representative populations of the YT where adequate measures can be taken to isolated these
populations from contamination by the Bd fungus and then manage these areas as a refugium for the species.
Recommended Modification: Retract the Proposed Rule and suspend further efforts to list the MYSF complex
species until adequate measures are found to manage the spread of the Bd pathogen or to make the Yosemite
toad species immune to the Bd pathogen.
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COMMENTS: Concerns of Respondent
The Proposed Rule fails to cousider the cumulative impact of this proposed listing combined with
multiple proposed and existing listings.
Discussion: The Proposed Rule to list the yellow-legged frog complex and YT is just one of many proposed
listings and already existing listed species. While the impact on the human environment is not considered for
endangered status designation, the cumulative impacts of the conservation efforts for the SNYLF, MYLF, and
YT, when added to the conservation effOlis for other proposed species, along with the Forest Service Travel
Management Rules and many other federal land management rules, regulations and requirements, are
tremendous, and have not been recognized as such or disclosed by the federal agencies. Disclosures of
cumulative and collective impacts on local rural citizen should be required under National Environment Policy
Act and Endangered Species Act.
In today's economic environment Madera County is forced to constantly deal with multiple federal actions or
proposals, and without the apparently unlimited funding of federal agencies, can hardly keep up with all of the
comment and scoping processes, much less track how each individually and in combination impact the local
human environment. The only measure our County can track is the continued reduction in jobs, income and tax
returns to the local governments that is occurring. Each year it is getting harder and harder for the counties to
maintain roads, provide for fire protection, and law enforcement.

Recommended Modification: Disclose the collective and cumulative impacts of listing the SNYLF, MYLF,
and YT, individually as well as combined with the effects brought about by other USFWS proposed and existing
listings.
CONCLUSION
The mission of the U.S. Fish and Wildlife Service is to conserve, protect and enhance fish, wildlife, plants and
their habitats for the continuing benefit of the American people. The comments presented herein clearly
indicate that not only is the proposed listing of these species not for the benefit of the American people, the
action is not based on best science available.

It is clear that to pursue listing the Sierra Nevada Yellow-Legged Frog and the Nmihern Distinct Population
Segment of the Mountain Yellow-Legged Frog as endangered species, and the Yosemite Toad as a tlu'eatened
species while ignoring the science behind their decline, along with the inevitable accompaniment of critical
habit designation that will ensure failure to address the actual factors causing decline, is problematic and will
negatively affect local governments and our constituency.

BOARD OF SUPERVISORS
COUNTY OF MADERA
MADERA COUNTY GOVERNMENT CENTER
200 WEST FOURTH STREET 1MADERA, CALIFORNIA 93637
(559) 675-7700 1 FAX (559) 673-33021 TDD (559) 675-8970

June 24, 2013

Public Connnents Processing
Attn: Docket No. FWS-RS-ES-2012-0074
Division of Policy and Directives Management
U.S. Fish and Wildlife Service
4401 N. Fairfax Drive, MS 2042-PDM
Arlington, VA 22203

RE: Proposed Rule, Designation of Critical Habitat Designation fOl' the Sierra Nevada YellowLegged Frog (Ra/u1 Siel'I'ae), Northel'll Distinct Population Segment of the Mountain YellowLegged Frog (Raila Mliscosa) and the Yosemite Toad (AllaxYI'IiS CmlOI'lIs)
To Whom It May Concern:
Please accept the following comments and information concerning the Proposed Rules to designate Critical
Habitat (CH) for the Sierra Nevada Yellow-Legged Frog (SNYLF), NOlihern Distinct Population Segment of
the Mountain Yellow-Legged Frog (MYLF) and Yosemite Toad (YT), as published in the Federal Register /
Vol. 7S, No. SO / Thursday, April 25, 2013.
As we mentioned in our previous letter dated June 20 tl" we believe a 45-day comment period extension as well
as a public hearing in Madera County are not only warranted, but necessary to ensure fair and accurate
responses. However, since we have not been notified of either, we respectfully submit the following connnents.
It is hoped that if anyone connnent should prove to contain an error of understanding on our pati, the remaining
connnents will be considered valid and useful by U.S . Fish and Wildlife Service (USFWS).
While the public should take advantage of the oppOliunity to review Proposed Rules for compliance with the
Endangered Species Act, local governments have the additional responsibility for protecting the health, safety
and welfare of their citizens, including but not limited to protecting the societal and economic impacts offederal
actions. As County Supervisors, we recognize and accept this responsibility and therefore endeavor to address
the proposed federal actions in a thorough and serious manner.
We submit these connnents because it is important for the USFWS to recognize and openly disclose the impacts
on the health, safety and welfare of local citizens that result from USFWS actions. While the Endangered
Species Act directs the USFWS and other federal agencies to conserve endangered and threatened species and
the habitats they depend upon, the National Enviromnent Policy Act (NEP A) also requires the agencies to
honestly and openly disclose adverse, as well as beneficial, effects of agency actions on the human environment.
Numerous other federal laws contain language that requires the USFWS to involve and work in a cooperative
mamler with local govermnents. A federal/local government working relationship that is based upon mutual
respect would add a level of protection for the health, safety, and welfare ofthe public that is very much lacking
in the current actions of the USFWS.
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Thank you for your attention to our comments.
Respectfully,

Tom Wheeler, Chairman Pro Tern
Supervisor, District 5

Supervisor, District 3

cc:

Honorable Tom McClintock
Honorable Tom Berryhill
Honorable Frank Bigelow
Madera County Board of Supervisors
Jan Knight, Acting Field Supervisor, U.S. Fish and Wildlife
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INTRODUCTION
The Proposed Rule to designate Critical Habitat (CH) for the Sierra Nevada Yellow-Legged Frog (SNYLF),
Northern Distinct Population Segment of the Mountain Yellow-Legged Frog (MYLF) and Yosemite Toad (YT),
published in the Federal Register / Vol. 78, No. 80/ Thursday, April 25, 2013, Federal Register (FR) page
24516, 3rd column, last paragraph, states that the U.S. Fish and Wildlife Service's intention is that any final
action resulting from the Proposed Rule will be based on the best scientific data available and be as accurate and
as effective as possible. Also included is a list of concerns where the U.S. Fish and Wildlife Service (USFWS or
the Agency) is particularly seeking comments.

The comments offered here address some of the points in the USFWS list, but also address additional areas
where the proposed federal action adversely impacts the ability oflocal governments to cany out their
responsibility to the local citizens. Our comments do not attempt to completely cover all of the information
generated and used by the Agency in their preparation of the Proposed Rule, nor are they intended to be an
exhaustive legal review of the Proposed Rule, but are rather a layman's review that captures the easily identified
and obvious places where the Agency has failed to comply with the law and regulations. These comments
additionally point out where the Agency has not been concise, clear or to the point, as well as where the Agency
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has not clearly provided evidence that is meaningful to the average person that supports the analysis or
conclusion that is presented. (40 CFR 1502.1)
It is the intent of these comments to provide information to the USFWS that will lead to the COlTection of errors
and omissions in the Proposed Rule. These comments also point out where the Agency has not followed
National Environment Policy Act (NEPA) and the Council on Environmental Quality (CEQ) (40 CFR, Parts
1500-1508) regulations.

COMMENTS: Cl"itical Habitat Designation Concerns
Comment 1: PJ'oposed Rule fails to demonstJ'ate need fOJ' designation
Statement of Concern: FR page 24516, 3rd column, 4'h paragraph, "Under the Act, any species that is
determined to be a threatened or endangered species shall, to the maximum extent prudent and determinable,
have habitat designated that is considered to be critical habitat. Section 4(b)(2) of the Endangered Species Act
states that the Secretary shall designate and make revisions to critical habitat on the basis of the best available
scientific data after taking into consideration the economic impact, national security impact, and any other
relevant impact of specifYing any particular area as critical habitat. The Secretary may exclude an area from
critical habitat if he determines that the benefits of such exclusion outweigh the benefits of specifYing such area
as part of the critical habitat, unless he determines, based on the best scientific data available, that the failure to
designate such area as critical habitat will result in the extinction of the species."
Discussion: The above process-oriented statement, which comes directly from the Endangered Species Act
(ESA), lays out the legal requirements for designating CH. The concern with this statement is not with its actual
language but with the fact that designation is being misused to implement use restrictions, management
requirements, and personal liabilities on the public that are not prudent, clearly defined or necessary.
In the case of this Proposed Rule, over a million acres of CH for the tln'ee species (FR page 24516, 3"d column
paragraphs 1-3) is proposed, which is neither prudent nor based upon the best available science. The tlu'ee
species of concern in this Proposed Rule are aquatic species dependent upon water or moist sites to survive.
While a million plus acres is being proposed as CH in this Proposed Rule, current mapping of the Central
Valley Region of California indicates approximately 1,320 acres of wetland habitat is found in the region.
http://www.californiawetlands.net/tracker/cv/guestion/wetlanddistribution.html

While the Central Valley Region of California and the proposed CH for these species are not the same land unit,
it is evident that the amount of wetland habitat found in this regional landscape scale mapping unit is overly
inflated. The idea that it is necessary to designate large landscape scale blocks of land that contains very little
actual wetland habitat as critical for the survival ofthese species is totally unfounded and not based in science.
The idea that large blocks ofland are necessary in order to capture the scattered wetland habitats is counter to
the requirement in the ESA that the CH needs to be determinable. Using the logic of the proposed designation,
all of Northern California could equally be proposed as CH for these species and be as correct and almost as
precise as what is being proposed. The Proposed Rule fails to determine an actual realistic description of CH.
In the Proposed Rule to list these species, past tln'eats to the species and the assumptions concerning how much
these past tlu'eats caused the species to decline are discussed in detail. While this discussion presents a history
of the dynamics of these species and their habitat, the current situation involves chytridiomycosis. The sweeping
die-off of these tln'ee species in Northern California is unprecedented and renders consideration of past tln'eats to
these species moot.
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In order for the Proposed Rule to have any validity, the current decision to list these species and then designate
CH must be based upon the cun-ent status of the species, not what OCCUlTed years ago before the devastating dieoff occurred. It makes no sense to implement costly use restrictions, management requirements and personal
liabilities on the public that will result from CH designation when these measures will do nothing to prevent or
protect the yellow-legged frog complex and the YT from contact with the deadly Batrachochytrium
dendrobatidis (Bd) fungus.
The Proposed Rule does not provide any determination of how, at this time and in this situation, the designation
of CH will provide meaningful or positive measures to recover the species. The potential benefits of preserving
or enhancing habitat for these species through a CH designation at this time would be dependent upon the
fleeting hope that the Bd fungus will not find its way into these preserved or improved habitats and wipe out the
total local population ofthe SNYLF, MYLF, or YT. It would not be prudent for the USFWS, the affected
public, or the many impacted businesses to invest in the cost of having CH designated while the cun-ent and real
threat ofBd fungus wiping out the last remaining unprotected SNYLF, MYLF, and YT remains.
The money invested and the loss of resources imposed on the public by a designation of CH could be better used
to protect these species from fulther exposure to the Bd fungus. Any attempt to designate CH at this time will
very much appear as an attempt to take advantage of the recent die-off of these species to punish the public for
things that happened many years ago and to use this unfortunate situation to implement use restrictions,
management requirements, and personal liabilities that a select few environmental groups feel are necessary.
The above quoted statement from the Federal Register clearly indicates that the Secretary has the discretion to
decide what needs to be designated as CH. His decision should weigh the benefits of excluding as well as
specifying areas as CH. "The Secl'etmy may exclude an area from critical habitat if he determines that the
bene/its ofsuch exclusion outweigh the benefits of specifying such area as part of the critical habitat. " While
the benefits that are to be considered when the Secretary is weighing whether or not to designate CH are not
defined, it nevertheless is hoped that reducing the waste of taxpayer dollars and consideration of public health,
safety, and welfare are included as benefits when the deci sion to designate CH is made.
The designation of CH for these species is premature as long as there is an uncontrolled presence of the Ed
nmgus in the environment, and is not prudent or justified.
Recommended Modification: Retract the Proposed Rule and suspend further effOits to designate CH for the
specified species until adequate measures are fOUIld to manage the spread of the Bd pathogen or to make the
specified species immune to the Bd pathogen.
Additional Recommended Modification: Re-evaluate and redefine boundaries of potential CH using
scientifically based and cun-ent data that to a more prudent and reasonable scale that realistically represents the
actual water bodies or wetlands that make up the primary and almost exclusively used habitats for these species.
Commcnt 2: Proposed Rule erroneously assumes CH designation will benefit the species
Statement of Concern: FR page 24518, 3rd column, paragraph 3, "In the absence of finding that the
designation of critical habitat would increase tlu'eats to a species, if there are any benefits to a critical habitat
designation, then a prudent finding is wan-anted. Here, the potential benefits of designation include: (1)
Triggering consultation under Section 7 of the Act, in new areas for actions in which there may be a Federal
nexus where it would not otherwise occur because, for example, it is or has become unoccupied or the
occupancy is in question; (2) focusing conservation activities on the most essential features and areas; (3)
providing educational benefits to State or county goverrunents or private entities; and (4) preventing people
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from causing inadvertent harm to the species. Therefore, we have determined that the designation of critical
habitat will not likely increase the degree of threat to the species and may provide some measure of benefit."
Discussion: While the designation of CH may not increase threats to the species, the listed potential benefits for
the designation of CH as presented above will all be rendered moot as long as the species continue to suffer
massive die-offs due to contact with the Bd fungus. The following are arguments why the above presented
benefits are meaningless to the actual on-the-ground management of SNYLF, MYLF, and YT.
The process of Section 7 consultation will do nothing to protect SNYLF, MYLF, and YT from exposure and
death from contact with the Bd fungus. Also Section 7 consultation is a process that may be carried out without
a CH designation. When almost any action is proposed on federal land or has a Federal nexus, Section 7
consultation is initiated to address all potentially affected listed species. The idea that section 7 consultation for
CH will trigger a wider sweep of Federal control of unoccupied or questionable occupancy areas is exactly what
local communities and most rural citizens feel is wrong with the ESA and is what has built the high level of
mistrust for the USFWS. In many ways this triggering of additional Section 7 consultation could ultimately lead
to many citizens who live and work where the species occur, not caring for or wanting to preserve the SNYLF,
MYLF, and YT.
The idea that designating CH for these species, as a focused conservational attempt on the most essential
features and areas, is false. Designating CH will do nothing to protect SNYLF, MYLF, and YT from exposure
and death from contact with the Bd fungus , which should be the nwnber one priority for listing these species at
this time. Also, the designation of CH at the landscape scale as is found in this Proposed Rule will not focus
management activities, but will most likely broaden the number and need for questionable conservation
activities to the point nothing will get done. Again, triggering a wider sweep of Federal control as will occur
under this proposed designation of CH will likely lead to a higher level of mistrust for the USFWS and lead the
rural citizenry who live and work where the species occur to not caring for or wanting to preserve the SNYLF,
MYLF, and YT.
The idea that the designation of CH will somehow lead to providing educational benefits to State or county
governments, or private entities is ludicrous. State and county governments, and most private entities already
are aware of the impacts oflisting species and designating CH. Most State and county governments have
suffered large decreases in their annual budgets and have had to face increased social problems due to many of
the local citizenry losing their jobs as resource production and use of federal lands has steadily declined due to
the never-ending listing and designation of CH. State and county governments continue to be faced with
sh011falls in their budgets for fire protection, law enforcement, public schools, EMT service, search and rescue
operation and a host of other of sworn duties they are tasked to carry out. All of the requirements placed on the
nation by the ESA lead to the local rural citi zens facing increased use restrictions, management requirements,
and additional personal liabilities - not additional learning opportunities.
The idea that the designation of CH will prevent people from causing inadvertent harm to species is again
ludicrous. Contrary to what is believed in the world of federal agency bureaucracies, most of the activities
conducted in the on-the-ground world of resource management have positive benefits for wildlife. Occasionally,
inadvertent harm to species may occur, but it is totally unreasonable to think that this would be prevented by
designating CH for the SNYLF, MYLF, and YT. Generally inadvertent harm to a species is due to ttying to
work within the constraints ofumeasonable use restrictions, umealistic management requirements, or overbearing personal liabilities mandated by federal land and resource management laws.

Yellow Legged Frog and Yosemite Toad
Proposed Designation of Critical Habitat
Page 7 of II

The designation of CH for these species will not provide any benefits to the SNYLF, MYLF, and YT. If
anything, the designation of CH will lead to more distrnst for the USFWS and mostly make the public more apt
to not care for or put any effOlt in preserving these species.
Recommended Modification: Suspend further efforts to designate CH for the specified species.
Comment 3: Proposed Rule causes USFWS failure of purpose
If the purpose of listing and designation of critical habitat for these species is to save them from extinction, then
it would necessarily follow that the clearest and most imminent threats should be the ones addressed. However,
given that the clearest and most imminent threat to the thTee species is the Balrachochytrium dendrobatidis (Bd)
fungus, a world-wide threat to amphibians and not just the species addressed here, and given that Bd has been
spreading naturally (i.e. not because of human influence), it is hard to see how listing and critical habitat
designation would accomplish the rnles ' purposes. Bd will kill the yellow-legged frog species and Yosemite
Toads just regardless if they are listed and their habitat designated.
There are still many aspects ofthe ecology, epidemiology, and pathogenicity ofBd that remain uncertain! other
than the sure knowledge that any of the proposed listed species will likely die if they are left in the wild.
Furtheilliore, the next clearest and most imminent threat is the stocking of nonnative trout to alpine lakes.
According to the Center for Biological Diversity (CBD), yellow-legged frog species are adapted to highelevation habitats without aquatic predators. Thus the continued stocking of fish will ensure that the fish will
continue to prey upon tadpoles and juvenile frogs. As long as there are nonnative predator fish, there will be a
constant threat to the stability of the frog and toad populations. According to CBD, scientists predict that the
yellow-legged frog could be extinct within decades just from the predator fish alone2 .
The purpose ofUSFWS is to "conserve, protect, and enhance fish, wildlife, plants, and their habitats for the
continuing benefit of the American people." USFWS must consider whether there are areas of habitat essential
to an endangered species' conservation but the Agency is not required to actually designate critical habitat. In
this case, designation of critical habitat is not essential to the species' conservation, since there is nothing
intrinsic to the proposed area that will save the species from extinction.
Recommended Modification: Retract the Proposed Rules to list and to designate critical habitat for the
yellow-legged frog species and Yosemite Toad, and instead locate and secure uncontaminated, healthy
specimens of yellow-legged frog species and Yosemite Toad to raise in captivity until the Bd problem is
resolved, either through human scientific effOlt or by the species' developing natural inununity on their own.
Additional recommendation: Discontinue stocking of non-native predator fish that feed upon the species in
question.
Comment 4: Proposed Rule fails to demonstrate that CH is determinable
Statement of Concem: FR page 24519, 1st column, paragraph 1-4; "Having determined that designation is
prudent, under section 4(a)(3) of the Act, we must find whether critical habitat for the species is determinable.
Our regulations at 50 CFR 424.12(a)(2) state that critical habitat is not determinable when one or both of the
I http://www.plosone.orgiarticle/info:doillO.137I1journal.pone.0056802 accessed June 21, 2013
2 http://www.biologicaldiversity.orgispeciesiamphibiansiSierra_Nevada _mountainy ellow-Iegged_ frogi accessed June 22, 2013
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following situations exist:
Infonnation sufficient to perform required analyses of the impacts of the designation is lacking; or
The biological needs of the species are not sufficiently well known to permit identification of an area as critical
habitat. When critical habitat is not determinable, the Act allows the Service an additional year to publish a
critical habitat designation (16 U.S.C. 1533(b)(6)(C)(ii)).
We reviewed the available information pertaining to the biological needs ofthe species and habitat
characteristics where the species is located. This and other infonnation represent the best scientific data
available and led us to conclude that the designation of critical habitat is determinable for the Sierra Nevada
yellow-legged frog, northern DPS of the mountain yellow-legged frog and the Yosemite toad. "
Discussion: It is not possible to determine where and to what level the Bd fungus will continue to occupy the
waters and moist soil sites that suppOli the SNYLF, MYLF, and YT. Therefore, until Bd is eradicated or the
specified species become immune to the fungus, it cannot be determined where populations of the specified
species will be able to survive in the future. It further would be directly in opposition to the spirit and letter of
the law to simply identify any waters and moist soil areas currently containing the Bd Fungus as CH, since those
areas are demonstrably lethal to the SNYLF, MYLF, and YT.
In fact, because the biological needs for these species are known, it is clear that at this time there is no safe
habitat available for the SNYLF, MYLF, and YT. Thus, there is no point in designating even one acre as CH
for these species. If there is to be any hope of preventing extinction for SNYLF, MYLF, and YT it lies in
refocusing effOlis towards finding out how to prevent the spread of the Bd fungus and how the few remaining
SNYLF, MYLF, and YT can be preserved.
Recommended Modification: Retract the Proposed Rule and suspend fmiher effOlis to designate CH for the
specified species until adequate measmes are found to manage the spread of the Bd pathogen or to make the
specified species immune to the Bd pathogen.
Comment 5: Proposed Rule fails to include economic impacts
Statement of Concern: FR page 24516, 3,d column. " ... the Secretary shall designate and make revisions to
critical habitat on the basis of the best available scientific data after taking into consideration the economic
impact, national security impact, and any other relevant impact."
FRpage 24541, 3"1 column: "We will announce the availability of the draft economic analysis as soon as it is
completed, at which time we will seek public review and conunent."
Discussion: It is hard to imagine how the public could fully assess the impact of the proposed CH designation
without the availability of an economic analysis. No decision can be made by the Secretary until he has taken
economic impact into consideration. Given that economic impact, including the cumulative effect of the listing
and designation of additional species in other actions, is vital to the local citizens, it is clear that the rush to list
and designate CH is ill advised at best, and is clearly in violation ofNEPA.
In today's economic environment, Madera County is forced to constantly deal with multiple federal actions or
proposals without the apparently unlimited funding of federal agencies, and can hardly keep up with all ofthe
federal action comment and scoping processes much less track how each individually, and in combination,
impact the local human environment. The only measure Madera County can track is the continued reduction in
jobs, income, and tax returns to the local governments that is occurring. Each year, it is getting harder and
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harder for the counties to maintain roads, provide for fire protection, and law enforcement.
Recommended Modification: Retract the Proposed Rule and suspend further effOlis to designate CH for the
specified species until an economic impact repOli is available. Said repOli should include cumulative effects of
CH designation for this species as well as proposed and existing designations for other species.
Commcnt 6: Proposed Rule fails to use current data to assess grazing and logging impacts
FR page 24502 USFWS states that grazing has been in decline for decades, and further states "However, despite
these reductions, grazing still exceeded sustainable capacity in many areas (Menke et al. 1996, p. 9; UC 1996a,
p. 115)."
Nearly twenty years has passed since that study. While approximately 33 percent of the estimated range of the
Yosemite Toad is within active U.S. Forest Service (USFS) grazing allotments (USFS 2008, geospatial data),
USFWS itself states on FR page 24504 " .. .we lack definitive data to assess the link between Yosemite toad
population dynamics and habitat degradation by livestock grazing activity ... "
No definitive data has been provided to substantiate any negative effects on the Yosemite Toad from grazing. In
the absence of CUlTent data, the impact of grazing on the Yosemite Toad must be considered negligible.
Fnrthermore, road usage and logging also are not specific threats to the Yosemite Toad. USFWS states on FR
page 24504 that " ... there is no evidence that the current level of timber harvest occurring within watersheds
cunently inhabited by the Yosemite toad is adversely affecting habitat."
Recommended Modification: Remove any reference to habitat degradation from grazing, logging or road use
from the Proposed Rule.

Comment 7: The Proposed Rule fails to considCl' the cumulative impacts
Discussion: The Proposed Rule to designate CH for the yellow-legged frog complex species and YT is just one
of many proposed and already existing designated CH for other species. The cumulative impacts of the
conservation efforts for the SNYLF, MYLF and YT, when added to the conservation efforts for other proposed
species, along with the U.S . Forest Service Travel Management Rules and many other federal land management
rules, regulations and requirements, are tremendous, and have not been recognized as such or disclosed by the
federal agencies. Disclosure of cumulative impacts is required by NEPA.
Recommended Modification: Disclose the collective and cumulative impacts of designating CH for the
SNYLF, MYLF, and YT, individually as well as combined with the effects brought about by other USFWS
proposed and existing CH designations.
COMMENT: ESA Concel'l1s
Comment 1: Proposed Rule erroncously dctel'mines nominal regulatory burden on thc pnblic
Statement of Conccl'l1: FR page 24554, 1sl column, 1Sf paragraph, "The designation of critical habitat in areas
currently occupied by the Sierra Nevada yellow-legged frog, the northern DPS ofthe mountain yellow-legged
frog, and the Yosemite toad may impose nominal additional regulatory restrictions to those cUlTently in place
and, therefore, may have little incremental impact on State and local governments and their activities."
Discussion: It is hard to believe the USFWS would make a statement such as the one above when the local
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govemments have for years been struggling to keep pace with the constant barrage of new listings and
designations of CH that have occuned over the last 20 years. Local government budgets have declined
substantially, rural citizens have lost their jobs exponentially, and the number of land-use restrictions has
ballooned.
It is clear that there are more than a "nominal" number of additional regulatory restrictions, which have more
than a "little incremental impact" being implemented each year. In fact, the regulatory burden all of the
different federal land management agencies along with the EPA, FWS, FSA, OSHA, DEA et aI, has become
totally unbearable for small, unfunded local govennnents.

In the NEPA and the ESA, cumulative and additive effects of actions must be disclosed, and it is the
responsibility of the action agency to research and disclose all of the actions that make up the cumulative or
additive burden. The USFWS must take the time to provide proper analysis when completing their Executive
Order 13132- "Federalism" requirement. This statement does not meet that requirement.

Recommended Modification: Reassess the need to designate CH that impose additional regulatory restrictions
that will mainly impact the rural population who live and work within the proposed CH.
Comment 2: Pt'oposed Rule el'l'oneously claims benefit to local govel'llment
On FR page 24544 it is stated: "The designation may have some benefit to these govemments because the areas
that contain the physical or biological features essential to the conservation of the species are more clearly
defined, and the elements of the features of the habitat necessary to the conservation of the species are
specifically identified."
This statement is confusing and without basis. In fact, because of the broad brush used to "define" the critical
habitat, there is no clear definition ofthe physical or biological features essential to the conservation of the
species, nor is there any specific identification of the features of the habitat. On the contrary, since such a small
percentage of the two million acres proposed for critical habitat are wetlands, the actual essential features and
elements are obscured.
Recommended Modification: Remove the statement from the Proposed Rule, as no benefit can be detelmined
from the information provided.
Comment 3: Pt'oposed Rules imposes unfair bnrden on Madera County government
Unlike USFWS and other agencies charged with natural resource management, county govermnents generally
do not have paid scientific and other experts in their employ to analyze federal proposals and to guide the public
in understanding the impacts and consequences of federal actions. Considering that the socioeconomic impact
ofthe listing and designation of critical habitat of the frogs and toads is of importance to Madera County's
citizens, and considering that the USFWS has not provided the required analysis of socioeconomic impacts, a
tremendous burden of time and effort has been imposed on us.
The Council on Environmental Quality has issued regulations for the environmental impact analysis process
required under the provisions of the National Environmental Policy Act. The legal mandate for socioeconomic
impact assessment is based on the National Enviromnental Policy Act, as well as the Executive Order on
Environmental.Tustice, and case law. A central requirement ofNEPA is that before any agency of the federal
govemment may take actions significantly affecting the quality of the human environment, the agency must first
prepare an Environmental Impact Statement (or EIS). Preparing an EIS requires the integrated use of the social
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science, including economic impacts.
This means that the Proposed Rules, as published in the Federal Register in April 2013, were and are in
violation of the law since they are incomplete. Merely stating that missing components will be available
sometime in the future is not in compliance with NEP A. Proposing rules that are in violation of law is unfair to
the public, is contrmy to the purposes of the Endangered Species Act, is a misuse of public funds , and imposes
an unfair burden on local governments.
Recommended Modification: Retract the Proposed Rules until they are significantly revised and are fully
compliant with NEPA and CEQ regulations.
Comment 4: Comment peJ'iod {o.· Proposed Rules was too brief
Insufficient time for local government response (only 42 business days) has been provided of the 60-day
comment period. There have been no public hearings held in Madera County to help local government entities
and the public make better sense of the Proposed Rules. This places both our County and our constituents at a
disadvantage.
Recommended Modification: Retract the Proposed Rules. Republish when revisions are complete and the
required socioeconomic impact report is available. Provide a 60-day comment period and coordinate local
public hearings to allow local govenunents to hear directly from federal agency representatives, learn about the
consequences of the proposals, and ask questions before the comment deadline is imposed.
CONCLUSION
The mi ssion of the U.S. Fish and Wildlife Service is to conserve, protect and enhance fi sh, wildlife, plants and
their habitats for the continuing benefit of the American people. This mission will work much better when done
with the SUppOlt of local citizemy. Local citizen support is only gained through open communications. It is our
hope that the USFWS consider and clearly disclose the impacts oftheir actions on the local citizens.
Furthermore, the failure to include a complete basis for the Secretary and the public to consider by not including
an economic impact report places local governments at a disadvantage and hampers our ability to provide for the
health, welfare, and safety of our citizemy.

